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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present:  Smti D.Boro, A.J.S 
               Civil Judge, Dhubri 

 

Title Appeal No.01 /2016 
26th day of August, 2019 
 

      1. Mozibar Rahman and others .............   Appellants. 

-Versus- 

1. Batalu Sk and others ...............  Respondents. 

This appeal coming on this day (or having been heard on) 31-07-19  

In the presence of: 

Mr. H.M.Das ............................ Ld. Advocate for Appellants. 

Kaji M.Hussain ............................    Ld. Advocate for Respondents. 

And having stood for consideration to this day, the Court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellants/plaintiffs on being aggrieved and 

dissatisfied with the judgment and decree dated 30-11-2015 passed in T.S. 

No.75/2007 by learned Munsiff,Bilasipara whereby learned Trial Courtpartly decreed 

the suit.  
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2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and case record ofT.S. No.75/2007 was called for and received and the 

defendants/respondents have appeared and contested the appeal.  

3. The appellants/plaintiffs filed this appeal on the following grounds :- 

1) The Ld. Trial Court erred in law and facts. 

2) The Ld. Trial Court has failed to exercise judicial mind in deciding the suit. 

3) The Ld. Trial Court decided issue No.5 illegally holding that Sader Ali, Ali Hussain 

and Kashem Ali Sk, the alleged vendors are raiyat under the predecessor of the 

plaintiffs, but ignored to decide issue of possession of the plaintiffs on the suit 

land as per issue No.5 of the suit in order to decide the suit against the plaintiffs. 

The Ld. trial Court illegally decided additional issue No.2 against the plaintiffs. 

4) The learned trial Courthas failed to appreciate and evaluate witnesses examined 

and documents exhibited by the defendants in the suit and have illegally decided 

that Sader Ali is rayat under predecessor of the plaintiffs and his legal heirs 

rightly executed sale deed. The Ld. Court ought to have hold that entry of Sader 

Ali in the record as rayot is illegal and simple entry in the record-of-right does 

not create any right, title and interest in the suit land; as such the defendants 

have not acquired any right, title, interest and possession of the suit land. 

5) The learned trial Courtmiserably failed to discuss and appreciate the evidence of 

the defendant/respondents, the witnesses of the defendants/respondents have 

clearly stated that they have no knowledge how Sader Ali was become tenant of 

the suit land and no documents as regards tenancy of Sader Ali in respect of suit 

land has been proved in the suit. 

6) The learned trial Courtought to have decided the matter whether Sader Ali, 

Kashem Ali and Ali Hussain are rayat of the suit land separately in additional 

issue No.1. 
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7) The learned trial Court ought to have decided in additional issue No.2 holding 

that defendants have failed to adduce any witness and documents to prove their 

possession on the suit land accordingly ought to have decided issue No.6 against 

the defendants. 

8) The learned trial Court has failed to consider that alteration made by the revenue 

authority in the record of right is illegal and mere entry in the record-of-right 

does not create any right, title and interest on the suit land. 

4. I find it necessary to briefly describe the plaintiffs’ suit. The suit was originally 

numbered as TS No.116/02 which was originally filed in the Court of Munsiff No.2, 

Dhubri. Later on, it was transferred to the Court of Munsiff, Bilasipara where it was 

re-numbered as TS No.75/07. 

5. The plaintiff has filed this suit for declaration and for permanent injunction. Osman 

Ali Akand and Bhajuddin Akand are the owners and possessors of the schedule land 

and they have their right, title over the aid land and got their names mutated for 

the said land.  Osman Ali Akand died leaving his legal heirs plaintiff No.1 to 12 and 

Bahajuddin Akand died leaving his legal heirs plaintiff No.13 and 14. The plaintiffs 

after the death of Osman Ali Akand and Bhajuddin Akand being their legal heirs of 

the said deceased have been possessing the suit land having their dwelling house 

peacefully and enjoying the said land without any disturbances paying usual rents 

and revenue to the Govt. of Assam. The defendants have no right, title and interest 

and possession over the suit land threatened to dispossess the plaintiffs from the 

schedule land and also told the plaintiffs to dispossess them at any costs. Hence 

this suit. 

6. The defendants have filed written statement and contended that the suit is not 

maintainable in law and facts; suit is bad for non-joinder and mis-joinder of parties; 

suit is barred by estoppel, waiver and acquiescence; suit is barred by limitation; suit 
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is without any cause of action. The plaintiffs’ ancestor Osman Ali and Bahajuddin 

(the two brothers) were landlords of the suit land and the S/L was tenanted land of 

Sader Ali who had been in actual physical possession of the suitland. Sader Ali 

settled Kashem Ali and Ali Hussain in 3B-2K-10L land which is now recorded in 

Rayoti Khatian No.18 under new Dag No.74, old Dag No.49/566 of Patta No.50/45of 

landlord Osman Ali Akand at village Shilbari. Askar Ali (one of Sader Ali) and three 

grand-sons of Sader Ali sold 3B-2K-10L land of Dag No.49/77, Patta No.135/174 of 

landlord Bahajuddin to Abdus Samad and Tono Sk. by regd. Sale agreement 

No.236 dtd.04/02/97 and by regd. Sale deed No.14 dtd.24/09/01 and 

subsequent correction deed No.892 dtd.06/05/02. This land is now recorded in 

the name of Sader Ali under Rayoti Khatian No.17 of village Shilbari. By regd. Sale 

agreement No.238 dtd.04/02/97 and by regd. Power of Attorney No.36.IV 

dtd.04/02/97 three daughters of Lt. Sader Ali delivered possession of 1B-2K-10L 

land under Dag No.49, Patta No.174 to Abdus Samad and the same has been 

possessed by him. The defendants have been in continuous possession of the suit 

land by deriving lawful title from Sader Ali and his legal heirs. At the time of filing of 

the suit Abdus Samad and Tono Sk. had cow sheds, standing jutes and ‘karla’ plant 

over land of Dag No.49. Over land of Dag No.566 the defendant No.2 & 3 had 

standing jute and had imbedded irrigation tube well in it. Hence the defendants 

have prayed for dismissal of the suit with costs.  

7. The learned Trial Court has framed the following issues : 

1) Whether the suit is maintainable? 

2) Whether the suit is bad for non-joinder of necessary parties?  

3) Whether the suit is barred by law of limitation? 

4) Whetherthere is any cause of action for the suit? 

5) Whether the plaintiff has right, title, interest and possession over the suit land? 
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6) Whether the plaintiff is entitled to get decrees as prayed for? 

8. Following additional issues were framed--- 

(1) Whether the vendors of the defendants were the rayot of the suit land under the 

predecessor of the plaintiffs? 

(2) Whether the plaintiff is in possession of the suit land? 

9. Points for determination: 

(1) Whether the plaintiffs/appellants had been able to prove that they have 

possession also over the suit land? 

(2) Whether the defendants/respondents had been able to prove that Sader Ali was 

the rayot under the predecessors of the plaintiffs? 

(3) Whether the defendants/respondents had been able to prove that they are 

settled in 3B-2K-10L land of Dag No.48/566 the S/L and have purchased the rest 

3B-2K-10L of Dag No.566 of the S/L from the legal heirs of rayot Sader Ali? 

(4) Whether the Ld. Trial Court erred in reaching the findings? 

10. Discussions, Reasons and Decision: 

11. Point No.1, 2, 3&4: 

The plaintiffs have sought declaration of right, title, interest and possession over 

the suit land. The Ld. Trial Court declared the right, title and interest of the 

plaintiffs over the S/L but has not declared that they have possession over the S/L. 

For the reason of which the plaintiffs have filed this instant appeal. Now, let us see 

whether the plaintiffs could prove that they have possession over the S/L or not 

before the Ld. Trial Court. The plaintiffs’ side had examined two witnesses and 

exhibited many documents from Ext.I to XIV. To prove the claim that the plaintiffs 

have possession over the S/L, the plaintiffs’ side had exhibited one shallow tube 

well boring completion certificate dtd.19/02/86 issued by department as Ext.IV, paid 

bill dtd.28/07/86 on account of boring of shallow tube-well as Ext.V. Ext.IV and V 
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are of no proof that the plaintiffs are possessing the S/L and the shallow tube-well 

has been installed in the S/L. Ext.VII to VIII(c) are the revenue receipts which were 

clarified by PW1 Mozibor Rahman in his cross-examination. PW1 said in cross-

examination that Ext.VII, VIIA, VIII belong to other land. Khatian No.187 & 163 are 

not mentioned in Ext.VIIA, VIIB, VIIC, VIIIA, VIIIB & VIIIC. Hence, it can be seen 

that the revenue receipts though exhibited in additional evidence, but same could 

not be shown to be related to the S/L. Ext.X & XI are the tax payment receipts of 

gaon panchayat but Dag No., Patta No. of land are not mentioned in those receipts. 

Ext.XII, XIII and XIV are panchayat certificates. There is no value of panchayat 

certificates. Hence, it can be seen that the plaintiffs could not prove that they have 

possession over the S/L. 

12. The defendants have admitted that the plaintiffs’ predecessors were the original 

landlord. The defendants state that they are in possession of the S/L and state as to 

how they came in possession of the same.  

13. The defendants’ plea is that Sader Ali was the tenant under the plaintiffs’ 

predecessors. Sader Ali settled Kashem Ali and Ali Hussain, S/O. Ofizuddin with 3B-

2K-10L(three bigha two katha ten lecha) land which is the land of Ext.C. Another 

3B-2K-10L(three bigha two katha ten lecha) land under Dag No.49/77, Patta 

No.135/174 recorded in the name of Sader Ali under landlord Bahajuddin recorded 

now under Rayati Khatian No.17 was sold by Askar Ali and three grandsons of 

Sader Ali to defendant Samad Ali and Tono Sk. by sale agreement No.236 

dtd.04/02/1997 and regd. Sale deed No.14 dtd.24/09/01 which was later on 

corrected by correction deed No.492 dtd.06/05/02.  

14. So, the defendants claim that Sader Ali settled 3B-2K-10L (three bigha two katha 

ten lecha) of Dag No.48/566 of the suit land with them and they have purchased 

the rest 3B-2K-10L (three bigha two katha ten lecha) of Dag No.566 by registered 
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sale deed and registered sale agreement. So, this is how the defendants claim to 

have come in possession of the S/L. 

15. The documents show that Sader Ali was the tenant under Osman Ali Akand and 

Bhajuddin Akand. The plaintiffs claim that such entry in record is wrong. The 

plaintiffs’ side have admitted that their parents have not filed application to correct 

such wrong entry in revenue record. The defendants claim that Sader Ali was the 

recorded tenant under Osman Ali Akand and Bhajuddin Akand and have exhibited 

document in support of their claim. The plaintiffs claim that entry of name of Sader 

Ali as tenant Osman Ali Akand and Bhajuddin Akand is wrong and Sader Ali was 

never a tenant under Osman Ali Akand and Bhajuddin Akand. So, the burden is of 

the plaintiffs to show that entry of name of Sader Ali as tenant under Osman Ali 

Akand and Bhajuddin Akand is wrong which the plaintiffs have not discharged.As it 

is in the record that Sader Ali is the recorded tenant under Osman Ali Akand and 

Bhajuddin Akand. I find it is proved that Sader Ali was the tenant of the S/L under 

Osman Ali Akand and Bhajuddin Akand.  

16. It is not the burden of the defendants to show that when and how did Sader Ali get 

praja pattan. It is sufficient for them to show the record that Sader Ali is/was 

recorded tenant under Osman Ali Akand and Bahajuddin. The defendants’ side had 

exhibited the rayoti khatian No.17 as Ext.B, land holding certificate as Ext.C, sale 

agreement No.236 dtd.04/02/1997 as Ext.D, sale deed No.14 dtd.24/09/01 as Ext.E 

and correction deed No.492 dtd.06/05/02 as Ext.F, registered sale deed No.238 

dtd.04/02/97 as Ext.G, power of attorney as Ext.H.Ext.C shows that 3B-2K-

10L(three bigha two katha ten lecha) land of Patta No.45(O), 50(N), Dag 

No.49/566(O), 74(N) is recorded in the name of Osman Ali Akand, S/O. Bahar Ullah 

as Pattadar and name of Ali Hussain, S/O.-Md. Rafizuddin, (2) Md. Kashem Ali Sk., 

S/O-Lt. Hazi Asiruddin Sk. are recorded in Rayoti Khatian No.18 and draft record is 
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in force. The Court need not look whether the defendants with rightful, valid 

document entered into the possession of the S/L or not. The defendants have 

claimed that they are in possession of the S/L and have shown as to how they have 

entered into possession. Had the plaintiffs claimed for khas possession, the Court 

would have seen the legality of documents of the defendants and would have 

thrown out the defendants from the S/L if found the documents insufficient to 

legalise their possession. But this is not so in our present case. The plaintiffs claim 

that they are in possession of the S/L and defendants claim that they are in 

possession of the S/L. Hence, the Court has to see who are in possession of the 

S/L. It is already found above that the plaintiffs have failed to prove that they are in 

possession of the S/L.As sale agreements don’t convey title, so the sale agreements 

have not conveyed title of the land to the defendants over which agreements have 

been made. But it is found that as per record (Ext.A & B), Sader Ali was the rayot 

under the predecessors of the plaintiffs who and his heirs have given (by sale/sale 

agreement) the S/L to the defendants. The defendants have proved about the 

execution of sale agreement by examining official witness. None of the legal heirs of 

Sader Ali have objected before the Court that they have not sold any portion of the 

S/L to the defendants or have not said that their predecessor Sader Ali had not 

settled 3B-2K-10L ofDag No.48/566 to the defendants. So, I find that the 

defendants/respondents had been able to prove that they are settled in 3B-2K-

10L(three bigha two katha ten lecha) land of Dag No.48/566 the S/Lbut have not 

been able to prove that they have purchased the rest 3B-2K-10L(three bigha two 

katha ten lecha) of Dag No.566 of the S/L from the legal heirs of rayot Sader Ali for 

the obvious reason that sale agreement does not convey title. But it is found that 

they are in possession of the S/L through the rayots of predecessors of the 

plaintiffs.But defendants’ failure to prove their plea has nothing to do with the 
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plaintiffs’ burden to prove their own case. Plaintiffs have to prove that they are in 

possession; but they have failed to prove son. Hence, I find that the Ld. Trial Court 

rightly partly decreed the suit and has not erred in reaching the findings. 

17.  The title appeal is dismissed on contest with cost. The impugned judgment and 

decree dated 30-11-2015 passed in T.S. No.75/2007 by learned Munsiff, Bilasipara 

is hereby affirmed. 

18. Prepare decree accordingly. 

19. Given under my hand and seal of this Court this 26th day of August, 2019. 

Typed by me— 

 

 

D. Boro        D. Boro 

Civil Judge, Dhubri     Civil Judge, Dhubri 

 

 

 

 


